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 1.  TIME:  9:00   CASE#: MSC18-00375 
CASE NAME: ALLEN VS. KIPER DEVELOPMENT IN 
HEARING ON MOTION TO/FOR ENFORCE SETTLEMENT FILED BY SHARCAR 
ENTERPRISES, INC 
* TENTATIVE RULING: * 
 

Before the Court is a motion by Sharcar Enterprises, Inc., dba Custom Marble & Onyx 
(“Custom Marble”) to enforce a settlement agreement.  

This is a construction defect case in which plaintiffs sued Kiper Development, Inc. 
(“Kiper”) for damages related to alleged defects at their homes. Kiper cross-complained against 
its subcontractors, including Custom Marble. With the assistance of a mediator, Custom Marble 
and Kiper reached an “issue release” settlement for $12,500 subject to a judicial determination 
that the settlement was in good faith, which was issued in September 2020. Custom Marble and 
Kiper’s agreement contemplated further negotiations as to pre-litigation Crawford fees, though 
they agreed any defects or damages arising from Custom Marble's scope of work were 
resolved. 

On February 1, 2021, Kiper sent a settlement demand email discussing the remaining 
Crawford fees issue, stating its “revised settlement demand” was $2,500, and providing, in 
relevant part: “[t]hese demands are conditional upon a global settlement of this case with all 
parties and Plaintiffs […].” Custom Marble’s counsel responded to the email on February 4, 
2021, communicating Custom Marble’s acceptance of the $2,500 settlement demand. (See 
Declaration of Mark Shem in Support of Motion to Enforce Settlement, Exs. C, D.) 

Custom Marble now brings this motion to enforce the agreement, but Kiper points to the 
condition that remains unfulfilled (i.e. no global settlement has been reached). On reply, Custom 
Marble asks the Court to examine the intent of the drafter, questions whether Kiper ever 
intended to comply, and argues the intent of Code of Civil Procedure, § 664.6 is to prevent one 
party from not negotiating fairly. Custom Marble’s arguments do not address the existence of an 
unfulfilled condition.  

An obligation is conditional, when the rights or duties of any party thereto depend upon 
the occurrence of an uncertain event. (Civ. Code, § 1434.) Civil Code §1436 provides that "[a] 
condition precedent is one which is to be performed before some right dependent thereon 
accrues, or some act dependent thereon is performed.” Existence of a condition depends on the 
parties’ intent, as expressed in words used. Whether a condition precedent exists depends on 
the parties' intent as expressed in the words they have used in the contract. (Rubin v Fuchs 
(1969) 1 Cal.3d 50, 81 [words "subject to" normally construed to impose condition precedent].) 
Contract provisions will not be construed as conditions precedent unless the language clearly 
requires such a construction. Here, the language in the February 1st email requires such 
construction because the language used unambiguously invokes an uncertain event as a 
“condition.”  

The Court agrees with Kiper that its offer was conditional and no evidence has been 
provided with respect to whether the condition has been met. On the papers currently before the 
Court, there is no obligation subject to enforcement. The motion is denied. 
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 2.  TIME:  9:00   CASE#: MSC19-02678 
CASE NAME: HECTOR SALAZAR VS CREATIVE CEI 
HEARING ON MOTION TO/FOR SET ASIDE COURT'S 04/22/2021 TENTATIVE 
RULING FILED BY HECTOR SALAZAR 
* TENTATIVE RULING: * 
 
  Plaintiff moves to set aside the Court’s order of April 22, 2021, granting his motion for 

attorney’s fees, albeit at a lesser amount than requested. 

 Plaintiff contends that the order was entered due to mistake, inadvertence, surprise, or 

excusable neglect.  Plaintiff had filed two separate motions, one for final approval of the 

settlement, and one for approval of attorney’s fees, costs, and representative payment.  Due to 

an oversight in the civil clerk’s office, the two motions were set for different days, April 22 and 

May 3.  When the court issued an order continuing the fee motion from May 3 to May 13, 

counsel assumed that both motions had been continued, and that the April 22 date was 

vacated.  As a result, counsel did not check for the tentative ruling and did not notify the court 

that they wished to contest the tentative ruling on the fee issue.  As a result, the tentative, which 

included a ruling on the fee issue, was adopted.  Under the circumstances, the matters should 

have been set for the same day, and counsel’s misreading of the notice was the result of an 

understandable mistake. 

 Counsel point out an error in the tentative ruling.  At one point, the tentative ruling states, 

“The lodestar as calculated by plaintiff is $51,252, which, given the $75,000 proposed fee, 

results in an implied multiplier of 1.79.”  The reference to $75,000 is an error.  The correct figure 

is $91,666.67.  That figure is correctly stated elsewhere in the tentative ruling. (Par. 3.)  

Moreover, the multiplier of 1.79 is correctly calculated based on the $91,666.67 figure.  The 

Court will, however, modify the order to state “$91,666.67” in lieu of “$75,000.” 

 Of more substance, the issue counsel raise is that “the court should not reduce 

Counsel’s proposed attorneys fee award merely because more senior attorneys at Plaintiff’s 

counsel’s law firm performed the bulk of the work.”  The tentative ruling stated that the hourly 

rates applied indicated that the work was done by senior attorneys billing at high rates, while 

“ordinarily at least some of the work on the case would be suitable for, and accomplished by, 

junior associates who bill significantly less than $625 per hour.”  Since the Court was performing 

only a “lodestar cross-check,” and not awarding a lodestar fee, it noted only that “the calculated 

lodestar is somewhat generous.”  Despite the efficiencies noted by counsel in having work 

performed by experienced counsel, the Court adheres to its view. 

 The reason the Court reduced the fee from $91,666.67 to $65,000 (still a multiplier of 

1.27), is that, as explained in the original ruling, this case (which involved only a claim that wage 

statements did not properly identify the pay periods, and no claim that anyone was underpaid), 

was “not particularly novel or difficult, as this type of action goes.  It did not extend over a long 

period of time, and did not require counsel to turn away other business.  While the fee was 

contingent, the risk that there would be no recovery at all was relatively small.  Considering the 
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generous lodestar and the relatively low risk, the Court reduces the fee to $65,000.”  The 

“generous” lodestar played only a small role in the Court’s decision, and the Court continues to 

view $65,000 as the appropriate fee under all the circumstances. 

 

  

 3.  TIME:  9:00   CASE#: MSC20-00392 
CASE NAME: CHEYENNE ROBLES VS WESTERN STO 
HEARING ON MOTION TO/FOR FINAL APPROVAL OF CLASS ACTION 
SETTLEMENT FILED BY CHEYENNE ROBLES 
* TENTATIVE RULING: * 
 

 Plaintiff Cheyenne Robles moves for final approval of her class action settlement with 
defendant Western Stone & Metal Corp., dba Shane Co, as well as approval of attorney’s fees, 
costs, and a representative enhancement payment.   

A. Background and Settlement Terms 

The original complaint was filed February 26, 2020.  It is a class action complaint 
alleging that defendant violated the Labor Code by failing to provide meal and rest periods, and 
premium pay.  PAGA allegations were added in the Second Amended Complaint, filed 
September 14, 2020.   

The submitted materials document that initial PAGA notices and notice of the settlement 
were provided to the LWDA.  

The settlement would create a gross settlement fund of $630,000.  The class 
representative payment would be $7,500.  Counsel’s attorney’s fees would be $210,000 (33% of 
the settlement).  Litigation costs would not exceed $27,500.  The settlement administrator 
(Phoenix Settlement Administrators) capped its costs at $10,000.  PAGA penalties would be 
$40,000, resulting in a payment of $30,000 to the LWDA.  Thus, the net settlement amount 
available to the class would be $345,000.  The fund is non-reversionary.   

The class would consist of current or formerly hourly-paid employees who worked for 
Defendant within California during the period of February 26, 2016, to the date of an order 
granting preliminary approval of the settlement.  Funds would be apportioned among the class 
based on their number of work weeks during the class period.  

The class members will not be required to file a claim.  Class members may object or opt 
out of the settlement.  They may dispute their number of work weeks.  Various prescribed 
follow-up steps will be taken with respect to mail that is returned as undeliverable.  Uncashed 
checks would be cancelled and sent to the State Unclaimed Property Fund.     
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Based on the final class list, and deducting for the fees, costs, etc., the average 
individual settlement payment will be approximately $1,070. 

Substantial formal discovery was undertaken, and the matter settled after meeting with 
an experienced mediator.  Plaintiff’s counsel describe that Shane Co. contends that it provided 
the opportunity to take proper breaks, but that employees sometimes chose not to take them, 
through which they met the requirements of Brinker. Shane Co. also contends that some meal 
breaks were waived, and that it paid required premium pay where breaks were not taken. The 
parties dispute whether the premium pay rate must include non-discretionary bonuses.  The 
parties also dispute whether employees were required to remain on premises during breaks.  
Counsel also has provided a quantitative analysis of the case, and how the settlement 
compares to the potential value of the case, after allowing for various risks and contingencies. 

Since the settlement was given preliminary approval, the Settlement Administrator has 
implemented the notice provisions.  Notice was mailed to 333 class members.  34 notice 
packages were returned as undeliverable.  After follow-up found new addresses, they we re-
sent, and only one was returned as undeliverable.  No objections were received.  No opt-outs 
were received. 

The Settlement Administrator’s costs are $7,250. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
settlement may be approved.  The Court has found no binding authority, but one federal District 
Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
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purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  The 
Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would result 
in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor 
Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent 
analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Attorney fees costs, and representative enhancement payment 

Plaintiffs seek one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed 

through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 

503, the Supreme Court endorsed the use of a lodestar cross-check as a way to determine 

whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means 

of a lodestar cross-check is extraordinarily high or low, the trial court should consider whether 

the percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Following typical practice, however, the fee award was not considered at preliminary approval, 

but is considered now. 

Counsel have provided an estimated lodestar of $156,696.50.  It is based on attorney’s 

hourly rates ranging from $350 to $650.  The rates appear to be reasonable for these purposes.  

The work was performed by different attorneys charging at all of the applicable rates, including 

substantial work by the least expensive attorneys, which indicates that work was allocated, 

where possible, to attorneys charging lower rates.  The implied multiplier resulting from a 

$210,000 fee is 1.34.  There are no considerations present that would make it appropriate to 

adjust the fee, and it is approved. 

The litigation costs are reasonable and are approved.    

The Settlement Administrator’s costs of $7,250 are reasonable and are approved. 

Plaintiff requests a representative payment of $7,500.  Criteria for evaluation of such 

requests are discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 
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785, 804-807.  Plaintiff attests that she took a risk that participation in the suit could affect her 

future employment, and that she spent at least 20 hours total on activities associated with the 

case.  She does not indicate any actual adverse effects, nor does she indicate that as part of the 

settlement she released any claims that had real value.  The representative payment is 

approved in the amount of $5,000. 

D. Discussion 

The moving papers sufficiently establish that the proposed settlement is fair, reasonable, 

and adequate to justify final approval. 

E. Conclusion 

The motion is granted, with the representative payment modified to $5,000.  Counsel are 

directed to prepare an order reflecting this tentative ruling and the other findings in the 

previously submitted proposed order, and a judgment. The ultimate judgment must provide for a 

compliance hearing after the settlement has been completely implemented.  Counsel should 

obtain a date for the hearing through the Department 39 Courtroom Clerk.  Plaintiffs’ counsel 

are to submit a compliance statement one week before the compliance hearing date.  5% of the 

attorney’s fees are to be withheld by the claims administrator pending satisfactory compliance 

as found by the Court. 

 

  

 4.  TIME:  9:00   CASE#: MSC20-00497 
CASE NAME: LOPEZ, ET AL. VS PEAK CALIFORN 
HEARING ON MOTION TO/FOR COMPEL INDIVIDUAL ARBITRATION FILED BY 
PEAK CALIFORNIA RESTAURANT GROUP, LLC 
* TENTATIVE RULING: * 
 
 

Before the Court is a motion to compel arbitration. Because plaintiff brings her claims in 
her individual capacity, as well as a PAGA representative and a putative class representative, 
plaintiff’s individual claims are bifurcated and the remainder of the action is stayed, 
pending the outcome of arbitration. A court must order arbitration if it determines that a valid 
agreement to arbitrate exists. Here, one does, as discussed below. 

Background 

In February 2016, plaintiff was hired as a cook by defendant. Defendant is a subsidiary 
of Peak Restaurant Partners, LLC, which operates 40 IHOP restaurants in seven states. (See 
Decl. of Patricia Martinez in Support of Motion, “Martinez Decl.,” ¶¶2-4.) Plaintiff, a non-English 
speaker, signed a number of English-language “onboarding” documents when she was hired. 
(Id., at ¶¶3-4, and Exs. A-B.) When an employee is hired to work for defendant, managers are 
expected to review the paperwork with new hires. (Id., at ¶6.)  

One of the documents plaintiff was required to sign was an agreement entitled “Dispute 
Resolution Policy and Procedure.” (Martinez Decl., Ex. A.) The agreement states it is “the sole 
and exclusive method of resolving any and all existing and future disputes or claims arising by 
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and between” the parties. (Ibid.) The arbitration agreement appears to also have been signed by 
plaintiff’s manager, Juan Garcia. (Ibid.)  

On March 9, 2020, plaintiff filed her class action complaint on behalf of herself, others 
similarly situated, and the general public, alleging various wage and hour violations, and seeking 
penalties under PAGA. Her causes of action include (1) failure to pay all hours worked; (2) 
failure to pay overtime compensation; (3) failure to pay meal period premiums; (4) failure to pay 
rest period premiums; (5) failure to provide accurate wage statements; (6) waiting time 
penalties; (7) civil penalties pursuant to Private Attorneys General Act; and (7) unfair 
competition. 

Defendant has moved to compel arbitration as to plaintiff’s individual claims pursuant to 
the agreement, bifurcate and stay the PAGA action pending arbitration, and dismiss the class 
claims. In support of the motion, defendant submits two declarations – one from its counsel 
showing a demand for arbitration was made and refused, and the other from Patricia Martinez, 
Director of Human Resources for defendant’s parent company, to which she attaches the signed 
arbitration agreement. Defendant submits a request for judicial notice concerning the arbitration 
rules mentioned in the agreement.  

Plaintiff opposes the motion, claiming she did not agree to arbitrate because she was not 
able to read English and was not provided a Spanish version. Plaintiff does not deny that she 
signed the arbitration agreement, but she claims not to recall any explanation being provided by 
Juan Garcia or anyone else. (Declaration of Jessica Lopez, “Lopez Decl.,” ¶5.) She claims she 
does not speak or read English, and she only signed because she was told she had to. (Id. at 
¶¶3-6.) Alternatively, plaintiff argues the arbitration agreement was unconscionable. She does 
not address defendant’s request for a stay and dismissal.  

Evidentiary Matters 

Pursuant to Evidence Code § 452(h), defendant requests judicial notice of excerpts from 
the American Arbitration Association’s Employment Arbitration Rules and Commercial 
Arbitration Rules. The request is unopposed, and is granted.  

Analysis 

Code of Civil Procedure § 1281.2 creates a summary proceeding for resolving petitions 
to compel arbitration, in which the trial court determines whether there is a duty to arbitrate the 
controversy before it. Arbitration must be ordered if the court determines that an agreement to 
arbitrate the controversy exists, unless it determines that (a) the right to compel arbitration has 
been waived by the petitioner; or (b) grounds exist for rescission of the agreement. 

A written agreement to submit to arbitration an existing controversy or a controversy 
thereafter arising is valid, enforceable and irrevocable, save upon such grounds as exist for the 
revocation of any contract. (Code Civ. Proc., § 1281.) In California, contract formation requires 
free and mutual consent communicated to each other. (Civ. Code, § 1565.) Mutual assent is 
determined under an objective standard applied to the outward manifestations or expressions of 
the parties, i.e., the reasonable meaning of their words and acts, and not their unexpressed 
intentions or understandings. (Esparza v. Sand & Sea, Inc. (2016) 2 Cal.App.5th 781, 788.) 
Apparent consent is not real or free when obtained through duress, menace, fraud, undue 
influence or mistake. (Civ. Code, § 1567.)  
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Even where an arbitration agreement exists, an unconscionable agreement will not be 
enforced. Unconscionability has both a procedural and a substantive element. Both must be 
present in order for an arbitration agreement to be unenforceable. (Armendariz v. Foundation 
Health Psychcare Services, Inc. (2000) 24 Cal.4th 83, 114.)    

The party seeking arbitration bears the burden of proving the existence of an arbitration 
agreement, and the party opposing arbitration bears the burden of proving any defense, such as 
unconscionability. (Engalla v. Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, 972.) 

Mutual Assent  

The trial court’s first task is to determine whether the parties have in fact agreed to 
arbitrate. While plaintiff states she did not agree, she provides little factual detail as to why this 
defeats her contrary act of providing a signature.  

Mutual assent is determined under an objective standard applied to the outward 
manifestations or expressions of the parties, not their unexpressed intentions or understandings. 
(Esparza, supra, 2 Cal.App.5th at p. 788.) This rule has been applied to situations involving 
parties who do not read English. (See Randas v. YMCA of Metropolitan Los Angeles (1993) 17 
Cal.App.4th 158, 163, citing Hulsey v. Elsinore Parachute Center (1985) 168 Cal.App.3d 333, 
339 [“It is well established, in the absence of fraud, overreaching or excusable neglect, that one 
who signs an instrument may not avoid the impact of its terms on the ground that he failed to 
read the instrument before signing it.”]) 

Defendant bears the burden of showing assent, but the executed document serves this 
purpose. Plaintiff was required to sign in more than one location, as was her manager. She does 
not deny having signed it. Plaintiff’s signature served to communicate her agreement to the 
terms.  

To counter this showing, plaintiff does not describe any express communications about 
the terms. She does not describe any facts that would undermine reasonable reliance on her 
signature. She does not give details about what, when, or how Mr. Garcia communicated to her. 
While he told plaintiff she “needed to sign all documents to be hired,” the statement may have 
been accurate. This does not alone rise to duress, menace, fraud, undue influence, or mistake. 
Nor does plaintiff specifically invoke any one of these theories to attack the agreement’s validity.  

Plaintiff’s footnote mentioning Civil Code 1632 (applicable to certain limited contracts, 
including those for consumer credit and leases) and related authorities, serves simply to 
highlight the lack of any similar statute relating to the agreements made in the employment 
context. 

Parties agreed to arbitrate their dispute here.  

Unconscionability 

1. Procedural  

The procedural unconscionability analysis is laid out in OTO, L.L.C. v. Kho (2019) 8 
Cal.5th 111. The analysis begins with an inquiry into whether the contract is one of adhesion. 
(Id. at pp. 126-127, citations omitted.) An adhesive contract is standardized, generally on a 
preprinted form, and offered by the party with superior bargaining power on a take-it-or-leave-it 
basis. (Ibid.) Arbitration contracts imposed as a condition of employment are typically adhesive. 
(Ibid.) The pertinent question, then, is whether circumstances of the contract's formation created 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   06/17/21 

 
 

- 9 - 

such oppression or surprise that closer scrutiny of its overall fairness is required. (Ibid.) 
Oppression occurs where a contract involves lack of negotiation and meaningful choice, 
surprise where the allegedly unconscionable provision is hidden within a prolix printed form. 
(Ibid.) 

The circumstances relevant to establishing oppression include, but are not limited to (1) 
the amount of time the party is given to consider the proposed contract; (2) the amount and type 
of pressure exerted on the party to sign the proposed contract; (3) the length of the proposed 
contract and the length and complexity of the challenged provision; (4) the education and 
experience of the party; and (5) whether the party's review of the proposed contract was aided 
by an attorney. 

The agreement in this case was presented to plaintiff as a condition to her employment. 
No evidence is provided regarding the amount of time plaintiff was given to review the 
document, or whether any pressure motivated her signing it, but her application indicates she 
had only a ninth grade education and she states in her declaration that she does not speak or 
read English. There is no indication the agreement was ever provided to plaintiff in Spanish. 
While plaintiff may have had the right to ask for an explanation or translation, no evidence 
indicates a Spanish translation of the document would have been made available. No evidence 
indicates Mr. Garcia (a non-attorney) had the competence to explain the provisions of the 
agreement, or that he did so in any way, aside from any potential language barriers.  

This case is similar to Carmona v. Lincoln Millenium Car Wash, Inc. (2014) 226 
Cal.App.4th 74, 78-81.  In that case, the employee’s limited understanding of English, combined 
with other circumstances, led the court to find that the agreement had a “high degree of 
procedural unconscionability.” (Id., at 85.)  Because Lopez asserts that she “cannot read, write, 
or speak in English,” this case is somewhat different from the recent case of Alvarez v. Altamed 
Health Services Corp. (2021) 60 Cal.App.5th 572, 589, in which the plaintiff “was comfortable 
speaking and reading English, but for difficult legal terms and concepts, Spanish was preferred.”  
The authorities cited by defendant are less helpful, because they found only that the language 
barrier did not preclude a finding of mutual assent, not that it was irrelevant to procedural 
unconscionability.  (Molina v. Scandinavian Designs, Inc. (N.D. Cal. 2014) 2014 U.S. Dist. 
LEXIS 55863, at 12; Randas, supra, 17 Cal.App.4th at 163.)  Moreover, Molina is an 
unpublished federal district court case that is not binding on this Court.  

For purposes of this analysis, the Court concludes that the agreement had a relatively 
high degree of procedural unconscionability, meaning that a relatively low degree of substantive 
unconscionability would be necessary for the Court to deny enforcement. 

2. Substantive 

Plaintiff’s single basis for arguing substantive unconscionability is the employer’s 
unilateral right to modify the agreement. This argument lacks merit, because, as noted by 
defendant, California authorities have emphasized that the right to modify is constrained by the 
implied covenant of good faith and fair dealing. (See, e.g., Serafin v. Balco Properties Ltd., LLC 
(2015) 235 Cal.App.4th 165, 176.) Additionally, the employer’s right to make any modifications 
only applies to prospective modifications about which plaintiff (and other employees) would 
receive notice 30 days in advance. 
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The court’s discussion in Peleg v. Neiman Marcus Group, Inc. (2012) 204 Cal.App.4th 
1425, cited by plaintiff, supports the validity of the agreement here because retroactive 
modifications were expressly prohibited here, unlike the agreement in Peleg. (See id. at pp. 
1464-65.) Plaintiff’s other authority in support of substantive unconscionability, Ingle v. Circuit 
City Stores, Inc. (9th Cir. 2003) 328 F.3d 1165, 1179, has been disregarded by the California 
Court of Appeal. (See Peng v. First Republic Bank (2013) 219 Cal.App.4th 1462, 1474, fn. 8 
[“[w]e decline plaintiff's invitation to follow Ingle”].)  

The agreement here is not substantively unconscionable.  Accordingly, it is enforceable. 

PAGA and Class Claims 

Defendant requests the PAGA claims be severed and stayed, noting a determination on 
her underlying claims will control whether she has standing as an aggrieved employee to 
maintain her PAGA claim.  

Because the PAGA claims cannot be compelled to arbitration based on an employee's 
predispute arbitration agreement (see Correia v. NB Baker Electric, Inc. (2019) 32 Cal.App.5th 
602, 624-625), a stay is also appropriate with respect to the PAGA claims. (Code Civ. Proc., § 
1048(b) [court may order separate trial of any separate issues or causes of action in furtherance 
of convenience or to avoid prejudice].)  

Defendant also requests the class claims be dismissed. As clarified by the argument’s 
title, however, the argument is simply that the class claims are not subject to arbitration.  

Like in Stolt-Nielsen v. Animalfeeds International Corp. (2010) 559 U.S. 662, 685, the 
agreement here is silent on class actions, and no agreement has been reached on arbitration of 
class claims. Accordingly, no class can be compelled to arbitrate. Notwithstanding that the class 
claims are incapable of arbitration, it does not follow they should be dismissed and defendant 
provides no analysis for why dismissal would be appropriate.  

These claims are stayed. 

 

  

 5.  TIME:  9:00   CASE#: MSC20-00497 
CASE NAME: LOPEZ, ET AL. VS PEAK CALIFORN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Parties to appear (by telephone, at counsel’s option). 
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 6.  TIME:  9:00   CASE#: MSC20-02599 
CASE NAME: ROBERT BOCK 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Parties to appear (by teleconference, or in person, at counsel’s option). 

  

 7.  TIME:  9:00   CASE#: MSC20-02599 
CASE NAME: ROBERT BOCK 
HEARING ON APPLIC FOR ADMISSIONS KEVIN KOUDELKA ( PRO HAC VICE) 
* TENTATIVE RULING: * 
 
 Granted. 

  

 8.  TIME:  9:00   CASE#: MSC20-02599 
CASE NAME: ROBERT BOCK 
HEARING ON APPLIC FOR ADMISSIONS OF CLINTON QUISENBERRY ( PRO HAC 
VICE) 
* TENTATIVE RULING: * 
 
 Granted. 

  

 9.  TIME: 10:00   CASE#: MSC16-01065 
CASE NAME: CLANCY VS MJJ CONSTRUCTION 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Hearing vacated.  Notice of settlement filed 6/3/21. 

 


